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MINING REHABILITATION FUND BILL 2012 
Committee 

The Deputy Chair of Committees (Hon Brian Ellis) in the chair; Hon Norman Moore (Minister for Mines and 
Petroleum) in charge of the bill. 

Clause 1: Short title — 

Hon JON FORD: As I said in the second reading debate, I am interested in the construct of the fund and how it 
will be calculated. I understand that we are trying to spread the load, so to speak, for the responsibility for the 
fund across the industry as a whole. I am interested in knowing how the levy was calculated. Are we looking at 
individual mine sites to calculate the levy for individual miners? What was taken into account when calculating 
the levy?  

Hon NORMAN MOORE: Fundamentally, and in broad terms, the department will calculate the environmental 
liability of each project. Projects will be assessed separately and individually. The assessment will relate to the 
area of the project and the activities within the project, and the department will calculate their liability based 
upon the activities that take place on that particular site. At the moment the thought is that it will be about 
one per cent of the rehabilitation of that site. I refer to the mines safety levy, which is the levy on the number of 
employees. This levy will relate to each site; it will not be a levy imposed on every mine. It is a bit like the 
present bond assessment; it will be an assessment of companies’ obligations on their particular sites. The same 
situation will apply under this legislation whereby the regulations will specify what issues will be taken into 
account in considering the liability on each site. 

Hon JON FORD: Is it true that some mining activities will be seen to carry a greater risk? If a mine site is 
carrying out some sort of process work that leaves some residue behind, would that pay more than, say, a 
stripped-out quarry? 

Hon NORMAN MOORE: The particular activity on the site will determine the liability and the liability will 
relate to the risk, so there will be sites that are more high-risk than others and some parts of a site will be more 
high-risk than other parts. That will all be taken into account when considering the levy that will be paid by that 
company. 

Hon JON FORD: The minister said in his response to the second reading debate that perhaps down the track the 
trust account would grow to a level that it could cover any foreseeable liability. It is hard to predict in Western 
Australia when we would reach the plateau. I suspect we are nowhere near our capacity. If the fund reached a 
stage at which the advisory committee concluded that there were sufficient funds to cover most outcomes, would 
that have a bearing on the overall levy calculation? 

Hon NORMAN MOORE: It is intended that our successors will decide on the total amount of the fund. That 
will relate to an assessment of the liability that the industry will carry. I have said $500 million is a ballpark 
figure. Once that level has been reached, there are several options. First, that the rate could be reduced as an 
incentive to industry to say that they have done the right thing and have not spent any money. Indeed, they could 
have a holiday and not have to pay it anymore because there is enough money. If there is then a big draw on the 
fund, we might reintroduce the levy to build up the fund again. Another option being considered is to say to a 
company that has done a really good job, “We’ll reimburse you some of your levy”, as a positive. Hon Robin 
Chapple suggested in his comments that there was no incentive in the system to make companies do the right 
thing. That may be the sort of incentive we might want to incorporate in addition to those I have already 
mentioned. All those options will be available. I think it will be a very positive outcome. Bearing in mind that 
hardly any bonds have been called in since we have had them, I suspect the call on the fund will also be minimal. 
There may well be ways and means in which we can encourage companies by reimbursements, ultimately, to do 
the right thing or do more than the right thing by doing something really good. Rather than giving them just a 
Golden Gecko Award, we might be able to give them a bit of their fund back. That would be even better than a 
Golden Gecko. I think that covers the issues the member raised. I really think this has tremendous potential to 
give us real capacity to deal with the issues that people have been concerned about. 
Hon JON FORD: I agree with that commentary. If I were looking into a crystal ball, I think there would be 
more interest in the interest earned and how that is spent in future. Thank you for that. I will move on to the 
compilation of the advisory panel. I think the minister said those people would be selected by the Director 
General of the Department of Mines and Petroleum. How many people are we talking about and has any thought 
been given to their qualifications? Will there be community representation? How will that be worked out? 

Hon NORMAN MOORE: The Mining Rehabilitation Advisory Panel will be set up under clause 33 of the bill 
and its members will be appointed by the CEO. Its functions are to provide him with advice on how the fund and 
the interest should be expended. The regulations will determine who should be on it. The clause reads in part — 
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Without limiting section 37(1), the regulations may make provision for and in relation to — 

(a) the constitution and membership of the Panel; and 

(b) the appointment, term of office, resignation and removal of members of the Panel; and 

(c) the procedure of the Panel. 

All the detail will be in the regulations. I know that is not a totally satisfactory answer for Parliament because I 
am asking members to create this panel, but they do not know who will be on it. I do not like saying, “Trust 
me” — 

Hon Sue Ellery: We don’t. 

Hon NORMAN MOORE: That is what we do not do here, because no-one does anyway. I would have thought 
that the CEO would appoint a panel of experts who understand environmental issues, mining and engineering 
issues and matters relating to the industry itself to do with rehabilitation. He will decide—it could be a she; that 
was a misogynist comment—on a panel that will give really good advice because this is independent of the 
industry in effect, and that is why the CEO will appoint the members and not an industry panel. They will make 
independent decisions about how the money is to be spent and which sites need to be rehabilitated using the fund 
or which sites need to be rehabilitated using the interest. If I am still here when the regulations are finalised, we 
can have a chat about that and see what the member thinks. I do not necessarily think it will be a panel 
comprising a consumer from there, a trade unionist from here and a Chamber of Commerce bloke from there. I 
think it will be a panel of experts who can give really good advice to the CEO about the issues that are 
important—that is, the rehabilitation of mine sites. 
Hon JON FORD: I do not think the minister has to worry about having made misogynistic comments, because 
the definition of “misogynistic” is a hatred of women. The minister has not demonstrated that. It might have 
slipped his mind that there is another gender.  
Hon Norman Moore: I actually like them. I have always been very fond of them! 
Hon JON FORD: So have I!  
The minister hit the nail on the head. If we are not here and someone questions the thought of Parliament at the 
time it passed the bill, there would be some reference to what the minister said; that is, the number of expert 
panellists and how that is defined will be in the regulations. I wondered whether thought had been given to that 
construct. One of the interesting things I find is that what the minister and I might think is important from an 
industry perspective, industry does not share, and what is important from the public’s perspective, industry does 
not share. I was looking for a general mix. Perhaps I will finish with a comment. I would like to see a small 
functional panel that is composed of respected people from the community who could voice the view of the 
community but who are not necessarily experts in mining. Of course, I would expect environmental experts and 
mining engineers to design the rehabilitation program and to understand the costing, and an accountant who has 
the finance ability to ensure that funds are spent appropriately. For instance, my concern is that when faced with 
a nice funding block like this, someone might decide to do an experiment on a rehabilitation program, which 
means that had an extra $5 million or $10 million been spent ahead of time, that would have solved the problem 
that could be faced 20 years down the track. That is what I would like to see. It is hard to look into a crystal ball. 
I understand how it works. The minister has given an undertaking the panel will comprise experts, and that is 
fine.  
Hon NORMAN MOORE: I know it was a comment, but I will respond anyway. The regulations are in the 
process of being prepared. I am happy to keep the member in the loop about that, because work is being done on 
who should be on the panel and that may be in the next month or so. If the member is interested, I am happy to 
keep him in the loop and keep him advised about what we have in mind.  

Hon JON FORD: I am ever mindful of future employment prospects!  

Hon Norman Moore: We’ve got a lobbyist bill, which means you can’t get a job for 12 months!  

Hon JON FORD: I am not interested in being a lobbyist!  

The minister has given me an idea about defining “rehabilitation”. My first thought about defining an area that is 
covered by rehabilitation is anywhere within the tenement that has been disturbed or modified, so it is limited by 
the tenement. If there was an outflow—I will use Wittenoom as the example, because that is what I have been 
doing—and an aerial survey located areas where tailings had pooled, would that be covered as part of the 
rehabilitation even though it is quite some distance from the mine tenement?  

Hon NORMAN MOORE: Yes. The bill provides that the fund can be used for affected land. If we look at 
clause 3, “Terms used” —  
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affected land, in relation to an abandoned mine site, means land outside the site that has been affected 
by mining operations carried out in, on or under the site;  

Basically, the issue the member raised is covered by that. Clause 8 also refers to “any affected land relating to 
those sites”. If land is outside a mining tenement, but it has been affected by the tenement, the legacy interest 
fund can be used to rehabilitate that site.  

Hon JON FORD: I refer to a case in which materials that were used in the process—molecular seals or ore and 
tailings—have been disposed of miles away. There is a problem with that site down the track because those 
materials have contaminated the site and that has occurred because of the operation of the mine. Can the funds 
be used to repair that?  

Hon NORMAN MOORE: My advice is that it applies in that situation as it would in my description of 
something that is outside the tenement. The same thing would apply.  
Hon ROBIN CHAPPLE: I will touch on some of the points made by Hon Jon Ford. I refer to the essence of the 
idea of a $500 million cap or whatever the cap might be. I understand it might vary. Will the cap be established 
by regulation? How will we come up with a figure? Will someone pick a figure out of a hat from time to time?  

Hon NORMAN MOORE: Like all these funds, it will have to be prudentially and properly managed by the 
panel; in other words, it will have to take into account what it believes its obligations to be. It will require a 
degree of subjectivity based on what the panel considers to be the potential needs of the fund. Obviously, we will 
not raise a fund that will fix every mine site in Western Australia. The member asked about the total liability. It 
is probably billions of dollars. That is a nonsense figure, because nobody will ever fill in all the mines and not 
every site will require rehabilitation by some other fund other than by the people who manage the mine. History 
tells us that most mining operations do their own rehabilitation and do it to the satisfaction of the Department of 
Mines and Petroleum. Having a figure that says this is the total obligation or total liability of the state is 
meaningless, because it will not be needed.  

Therefore, the panel that will manage the fund will have to take into account what it considers to be the liabilities 
and obligations in determining what the level of the fund ought to be. I suggest there would not be a cap; it 
would be a decision taken over time. As I indicated earlier, it may well be that once a certain amount of money is 
in the fund, the panel might decide that it is enough for the time being and, as I said, it might have a reduction or 
a holiday; or if there is a big draw on it, the panel might increase the fund and require a levy to be paid again. In 
that case, the fund would build up again and maybe to a different figure. But it is like everything else: it will be 
managed over time based upon what the panel sees as the potential obligations of the fund over time. Bear in 
mind that in the history of the bond system, very few have been called in, so I suspect there will be very little call 
on this fund as well. With the new environmental obligations and compliance processes that we are currently 
finalising, I think there will be even fewer calls on this fund than there have been on bonds in the past. The 
figure is probably academic to a large extent, but the panel will have to make a prudential decision to ensure it 
has enough to cover its obligations and at the same time make sure it does not have too much or not enough. 
Hon ROBIN CHAPPLE: Relating to the creation of the panel and the expertise on the panel, I would certainly 
like to put in an application for inclusion as a geologist on that panel. I think that would be very important. But 
will the make-up of the panel be prescribed in regulations by its competency, capacity and numbers? 
Hon NORMAN MOORE: I think I have answered this before. The number will be in the regulations. I have 
already indicated that. The skills set will be in the regulations as well. I do not think the regulations will 
prescribe a Greens upper house member of Parliament who claims to be a geologist. I do not think it will be 
quite that specific. 
Hon Kate Doust: He’s got a website. Have you checked it? 

Hon NORMAN MOORE: I know. I just learnt something today. We are not supposed to give websites in 
answers and questions. I think we have got to get rid of websites in answers and questions because they can 
change over time, in which case it makes questions and answers nonsensical. I do not think the skills set will be 
quite that specific, But if the member applies, I can almost guarantee that if I have anything to do with it, he will 
not get a job! That is just my view, but I will not be making the judgements. Perhaps I have been slightly 
misleading: the panel is a recommendation panel to the CEO, who is the accountable financial officer. So it will 
be a panel made up of experts. There will be a skills set and the numbers will be determined in the regulations. If 
the member is interested, I am happy to include him in the loop when I talk to Hon Jon Ford about the 
composition of the panel when I have seen the draft regulations. 

Hon ROBIN CHAPPLE: Hon Jon Ford mentioned particular risky mine sites that might have more risks. 
Again, mine sites may or may not have issues off-site, such as acid, rock drainage and those sorts of things. I am 
really trying to make sure that they will be caught as a mine site that may be a risk in the future, and that it is not 
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just down to the proponent but to future risks. I think the minister has already answered it, but I just wanted to 
make sure that it is quite clearly stated. 
Hon NORMAN MOORE: I think what I said before—I will say it again—is that the levy will relate to the level 
of risk associated with each site. So each site will be independently assessed for the purposes of the levy. Clearly 
those areas that are most at risk will attract a higher quantity of levy. That is the whole purpose of the exercise. It 
may well be that in some high-risk sites, perhaps care and maintenance sites, we will retain a bond. If nothing is 
actually happening on that site and the company is perhaps looking at doing other things for the time being, the 
panel might say, “Let’s have a bond on that site so that there is never any issue about that as far as that particular 
site is concerned.” That is why we are not getting rid of bonds per se by this legislation; they can operate in 
parallel if they need to. 
Hon ROBIN CHAPPLE: In relation to the levy, I would like to understand two things. Obviously there is 
capacity to set any levy. Is there any benchmark to be established around what the levy may be, because clearly 
everything is going to be, to a large degree, in regulation? In terms of the capacity to set a levy, that is purely in 
regulation, so that a future government—Labor, Liberal or it might be One Nation, whoever—could actually set 
whatever levy it wanted to. Is that correct? 
Hon NORMAN MOORE: Yes, that is the case. But I will tell you what: I do not know whether the member has 
spent a lot of time dealing with the mining industry, but I think the federal government would tell the member 
that we impose taxes on them at our own risk. We have been talking about one per cent of the rehabilitation site 
as the levy, and that was set by negotiation. We spent a lot of time trying to come up with a figure that meets the 
requirements of industry and of the government to ensure that proper rehabilitation is undertaken if needed. We 
have come up with what we think is a good figure. Any government down the track that decides to change that 
could change it under this legislation by regulation. But even if it was included in the act, a government of 
similar persuasion could change the act if it wanted to. A government could therefore actually increase it if it 
wanted to. Governments can do whatever they like if they have the numbers in Parliament, whether it be by way 
of regulation or by the act itself. All I can say is that it is the intention of this government that that be the figure, 
and that will come out in the regulations at about one per cent. If some future government decides to change that, 
there is nothing much I can do about it, other than to say to that future government, “You’re doing it at your own 
risk.” 

Hon ROBIN CHAPPLE: Again just on the levy, we talked about the levy being reduced. 

Hon Norman Moore: I didn’t say it would; I said it might. 

Hon ROBIN CHAPPLE: No. As a mining company progresses towards the end of its life and it has done all its 
work, then we can reduce the levy. I am sorry, I did not explain it. We are actually setting the levy through a 
process of regulation or it is something that will be established by the panel. But will reducing a levy during the 
life of a mine because the owner has done good rehab, or whatever else is required, be decided by the panel on a 
one-off basis or will it be regulatory? 

Hon NORMAN MOORE: The system that is currently in place for bonds is a system that will apply to the 
fund. As I said before, the levy will be calculated on the level of risk associated with a particular site. As a site is 
rehabilitated, the company informs the government through the department that it has rehabilitated a certain part 
of the site and as a consequence the bond currently is reduced. The same will apply to the fund, and the levy will 
reduce because the company has carried out rehabilitation. We do not go out and look at every site, but there is 
an audit system that ensures that if anybody is telling us any fibs, they get caught and there are serious 
consequences for that. That is basically how it works. Nothing much has changed really. It is just that instead of 
giving money to the bank, we will be giving money to the fund.  

Hon ROBIN CHAPPLE: I thank the minister for that clarification. I appreciate that these are important 
clarifications for the record. I might deal with my next concern under clause 3 rather than under the short title.  

Hon JON FORD: I have a question on compliance risk. What does the minister see as the biggest compliance 
risk or is it just a foreseeable risk as a result of the levies? I want to get a feel for what the minister sees as the 
biggest compliance risks, where they might come from and how he might deal with them.  

Hon NORMAN MOORE: I understand that the member is asking what sort of activities on sites are the most 
risky. I suggest that it may be tailings dams. Is that the question he is asking? Perhaps heap leaches? I am trying 
to think which parts of a mine site are more likely to cause environmental harm than others. Digging holes in the 
ground is not necessarily as big an environmental risk as a tailings dam that might leach, as the member 
mentioned in his speech earlier. I will take it on notice and let him know if there are any others. They are the 
main two. Heap leaching involves chemicals and the leaching out of gold or whatever it is that is being mined. 
Tailings dams contain some nasty stuff and need to be properly protected and lined so they do not cause 
environmental issues. Off the top of my head, they are the two areas that I would have thought are the riskiest. I 
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guess there are other sorts of risks that relate to mine safety and so on, which are different again from 
environmental risks. I do not think they apply to the question the member is asking.  
Hon ROBIN CHAPPLE: I thank Hon Jon Ford for getting my mind thinking about one thing around that. 
Obviously watertables are an issue. There is an internal policy within BHP and Rio to backfill mine pits to above 
the watertable. Quite clearly, exposed watertables have proven to be a problem. If a mine, for example, came to 
the end of its life, there is an exposed water body, it is within potable levels, all the rehabilitation has been done 
and we have agreed, but over the next 20 or 30 years, that watertable becomes hypersaline, will that be tracked 
back to the original mining corporation, which has responsibility, or will that then have to be picked up if it is 
returned to vacant crown land as an abandoned mine?  
Hon NORMAN MOORE: The Mining Act provides that companies that carry out activities such as the 
member just described have ongoing obligations. In the event that company is solvent and continues to operate, 
it would have obligations with respect to any environmental issues that arise down the track, and that remains. If 
for some reason it goes bankrupt or disappears from the face of the earth or whatever, we would be looking at 
the legacy side issue with respect to this fund. That is one of the reasons why this fund is a good thing; it 
provides for us to do that instead of the taxpayer paying for it.  

Clause put and passed.  
Clause 2 put and passed.  
Clause 3: Terms used — 
Hon ROBIN CHAPPLE: I want to touch on clause 3. “Abandoned mine site” means — 

land declared to be an abandoned mine site under section 9(1).  

Clause 9(1), which is further on, states — 

The CEO may, by notice published in the Gazette, declare land to be an abandoned mine site for the 
purposes of this Act if the CEO is satisfied that — 

(a) mining operations have been carried out in, on or under the land; and  

(b) those mining operations have ceased.  

When we talk about mining activities ceasing, does that mean that the tenement, the mining lease, has been 
handed back? Does it no longer exist? What would happen if there was another mining lease over that piece of 
land or does it mean that it is now vacant crown land?  
Hon NORMAN MOORE: This particular clause relates to this particular act that we are creating today. An 
abandoned mine site will be declared when it is determined that the fund needs to be used. The CEO would 
declare that the land is an abandoned mine site for the purpose of this act, which is the fund act, not the Mining 
Act, if the mining operations have been carried out and they have ceased. In other words, nothing is happening in 
respect of that site and the tenement holder of that site, or a former tenement holder of that site. It may well be, 
however, that somebody will come in at a subsequent time and peg that site again. They would have no 
obligations under this bill for its rehabilitation because they are new to the site and are not responsible for what 
has happened. Declaring it an abandoned mine site means that the fund can be used to do any rehabilitation, even 
though some other company has in fact pegged over the top of it. A new company would not have to come in 
and pick up the mess that was left when the previous company disappeared. The member needs to read this in the 
context of this bill. The CEO, on advice from the panel, will make a decision that a mine site is an abandoned 
mine site for the purposes of this bill if those things have actually happened. I am also advised that it relates to 
pre–Mining Act 1904 sites. There will be some legacy sites in that category as well, which means that we can 
also deal with those.  

Hon ROBIN CHAPPLE: By way of clarification, could it actually still be an existing mine site that is classified 
as an abandoned mine site, or could it be VCL that is classified as an abandoned mine site?  

Point of Order 
Hon JON FORD: I raise a personal thing. When members refer to names and then convert them to acronyms, it 
does not go down very well for the purpose of Hansard. I encourage the member, and members, not to use 
acronyms.  

The DEPUTY CHAIR (Hon Brian Ellis): Hon Jon Ford, it is not really a point of order, but I agree with your 
suggestion. For the ease of Hansard, it would be better if the name was announced.  

Committee Resumed 
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Hon NORMAN MOORE: I am listening with great interest but I am getting confused with acronyms and the 
question that the member asked. I wonder whether the member would be kind enough to repeat the question 
without the acronym; not that I have a problem with “VCL”.  

Hon ROBIN CHAPPLE: Is that an abandoned mine site? Can it be an existing mine site that is held as a 
tenement over a mine site, or does it have to be vacant crown land that has no mine site on it? 

Hon Norman Moore: No tenement over it.  

Hon ROBIN CHAPPLE: Yes; no tenement.  

Hon NORMAN MOORE: There are a range of different potentialities here. It is becoming quite confusing 
because the same tenement could have on it both an abandoned mine site and a new mine site. One mine might 
be declared an abandoned mine site on that tenement for the purposes of this bill, so it would not matter that it 
has a tenement over it. The member wants me to think of a whole lot of different scenarios that might apply to 
this. Fundamentally, this bill provides for the CEO, by notice in the Government Gazette, to declare land to be an 
abandoned mine site. Once he has determined that this bill should apply to a particular mine site, regardless of 
the tenure and regardless of how old it is, and once it is determined to be an abandoned mine site and therefore 
funds can be spent on rehabilitating it, that is all that is important in the context of this bill.  

Hon ROBIN CHAPPLE: If a mining corporation has a mining tenement, and that mining corporation still owns 
that mining tenement and there is a mine operated on that tenement, can that be declared an abandoned mine site 
while it is still under the ownership of the people who have failed to rehabilitate that mine, or does it have to be 
vacant crown land before it can be declared an abandoned mine site? 

Hon Norman Moore: It does not have to be vacant crown land to be declared. I will correct that part to start off.  

Hon ROBIN CHAPPLE: Yes. 

Hon NORMAN MOORE: If a company has a mine site, and it has tenure and is operating the mine, or has just 
finished operating it, it would not be declared an abandoned mine site because it is not abandoned. That 
company would be required to undertake the rehabilitation that is necessary as part of its mining obligations. If 
for some reason the company does not rehabilitate it, because it might have gone bankrupt or something like 
that, it may well be that the fund could be used subsequently. For the time being, while a company has 
responsibility for it, it is responsible for the rehabilitation.  

Hon ROBIN CHAPPLE: Thank you. That has enabled me to move to the next point. Would an abandoned 
mine site be one that could use the interest on what is held in capital, not the principal?  

Hon NORMAN MOORE: As I understand it, the fund, or the interest from the fund, can be spent only on a 
mine site that has been declared to be an abandoned mine site. Funds coming from the fund can be spent only on 
sites that have been left by a company that has contributed to the fund, or should have contributed to the fund. In 
respect to other sites—effectively legacy sites—that occurred before the fund was set up and have been hanging 
around for years, the money from the interest will be used to deal with those abandoned mine sites. 

Clause put and passed.   
Clauses 4 to 9 put and passed.  
New clause 9A: Abandonment of a mine site without satisfying statutory requirements — 
Hon ROBIN CHAPPLE: I think a good read of the new clause is fairly self-explanatory. The key reason for 
bringing in this clause — 

Point of Order 
Hon NORMAN MOORE: Deputy Chair, we may save some time if you can answer my question for me. I ask 
whether, in your view, new clauses 9A and 9B are within the scope of the bill.  

Ruling by Deputy Chair 

The DEPUTY CHAIR (Hon Brian Ellis): Standing order 134 allows amendments to be moved if they are 
within the subject matter of the bill. Schedule 3 of the standing orders defines “subject matter” to mean “the 
provisions of the Bill as printed, read a second time and referred to the Committee of the Whole House”. The 
provisions of the bill before us are to secure adequate ongoing funds for the state to rehabilitate land affected by 
mining operations when the original operator does not fulfil its mine rehabilitation requirements. It is therefore 
narrow in scope and any amendment must be relevant to that purpose. The proposed amendment would 
introduce a new policy of creating an offence for not complying with the requirements of a relevant mine closure 
plan established under the Mining Act 1978 that is not contemplated within the scope of the bill. I therefore rule 
the amendments out of order.  
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Committee Resumed 

New clause ruled out of order. 

Clauses 10 to 25 put and passed.  

Clause 26: Penalty for non-payment of levy — 

Hon ROBIN CHAPPLE: Clause 26 provides — 

(1) If a levy amount remains unpaid after the due date, the person liable to pay the levy is liable to 
pay, in addition to the levy amount, an amount calculated at the prescribed rate on the levy 
amount from time to time remaining unpaid. 

(2) The CEO may waive, in whole or in part, a penalty amount if the CEO considers that there are 
good reasons for doing so. 

Subclause (2) seems to me to be a significant get-out clause, but I really want to deal with subclause (1). Will 
that be determined by the panel or the CEO or will it be in a regulation? 

Hon NORMAN MOORE: Clause 26(1) provides that the levy penalty will be prescribed. It reads “prescribed 
rate”, so it will be in the regulations. The CEO is the appropriate person. The CEO currently manages the Mining 
Act, the Department of Mines and Petroleum and the affairs of that organisation. At the present time I think he is 
responsible for all sorts of penalties and fines that relate to different activities within the Mining Act. Therefore, 
there is no question that he is the appropriate person, but he may seek advice from the panel if he chooses. But 
perhaps that would be to find out whether some particular circumstances surround a particular issue that the 
expert panel can assist him in making a decision under clause 26(2).  

Clause put and passed.  
Clauses 27 to 36 put and passed.  
Clause 37: Regulations — 

Hon ROBIN CHAPPLE: Clause 37 states — 

(1) The Governor may make regulations prescribing all matters that are — 

(a) required or permitted to be prescribed by this Act; 

This is a large part of the regulation-making ability of this bill. Obviously, I think one of the concerns about this 
legislation is that a lot of it will be done through regulations. I am concerned to a large degree that this could 
mean anything at the end of the day—massive levies, minimum levies and a range of issues. Other than the 
actual regulations, are there any guidelines on what should or should not be the scope of the regulation-making 
powers of this legislation? Does the minister have a broad idea of where he wants to go with some of the 
regulations here? To me, regulations to a large part should be attendant to the legislation. I believe, and some 
former members in this place believed, that we should try to inscribe as much as we can in the primary 
legislation. It is more by way of a statement, but does the department have a clear guideline of where it is going 
with regulations into the future?  

Hon NORMAN MOORE: A ministerial advisory panel has been looking at the environmental issues, just as we 
had one looking at mine safety and so on. That body has representatives from the mining industry and the 
Conservation Council. I do not how we got representatives from the Conservation Council on there, but we did. 
That goes to show how generous we are at times. That body has been looking at the regulations. We will have 
conversations with all the stakeholders when the regulations have been drafted. Bear in mind that this regulation-
making power under clause 37 is pretty much the same sort of regulation-making power as in most legislation. It 
says “required or permitted to be prescribed by these acts”, so the act constrains what the regulations can and 
cannot do. 

Hon Robin Chapple interjected. 

Hon NORMAN MOORE: When this becomes an act. We cannot make regulations outside the purview of this 
act. That is a normal regulation-making power. 

I will deal with a couple of things. For the purposes of calculating a levy, the categories of land to service will be 
assessed per hectare dollar rates for the category and the levy percentage will apply to the final rate to give the 
total levy payable. We are also looking at the levy payment processes, due dates, procedure requirements for 
paying a levy and penalty rates if people do not pay; we talked about that clause earlier. There will be regulations 
for the Mining Rehabilitation Advisory Panel about who should be on it and what their skill sets should be. They 
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are the sorts of things that the regulations deal with. As a fundamental principle, I agree that as general rule we 
should put as much as we can into an act, as opposed to regulations, but I am very anxious to get an in-principle 
decision about the direction in which we are headed. I am very comfortable about involving Hon Robin Chapple, 
Hon Jon Ford and anyone else who wants to have a conversation with me about the draft regulations once I have 
access to them so that members are aware of where we are headed. This is not secret government business; this is 
a new piece of legislation that I think will be very good for the industry and the environment. Ultimately, I hope 
that when Hon Robin Chapple has read the regulations and seen the full package, he too might be supportive of 
it. 

Hon JON FORD: I will make a comment rather than ask a question. I raised this matter on behalf of the 
opposition in the second reading debate. Yes, normally we would like to see the regulations. However, I feel 
very comfortable about the direction of the regulations and what they will eventually be, given the content of the 
second reading speech, the questions that have been asked and answered, the minister’s second reading reply, the 
explanatory memorandum, the briefings we have had and the debates in Parliament. On top of that, Parliament 
will scrutinise the regulations when they are brought here, so they will be very public. As the minister rightfully 
pointed out, people will know about it pretty quickly if they do the wrong thing by the industry in this state or 
even if they do not meet the expectations of the community. In addition, the minister is agreeing to insert a new 
clause to review the operation and effectiveness of the future act. The opposition suggested that to the minister 
and he has kindly agreed to it, even though it is not his normal bent to do that. Within 10 years of the operation 
of the act, without affecting the operation of the act, there will be a timely review of its operation. The opposition 
is very comfortable with that. It is not a matter of, “Trust me, I’m the minister”; it will be a very transparent 
process and has been to date. 

Clause put and passed. 

New clause 37A — 

Hon NORMAN MOORE: I move — 

Page 22, after line 17 — To insert —  

37A. Review of Act 
(1) The Minister must carry out a review of the operation and effectiveness of this Act as 

soon as is practicable after the end of the period of 10 years beginning on the day on 
which this Act receives the Royal Assent. 

(2) The Minister must prepare a report based on the review and must cause the report to 
be laid before each House of Parliament as soon as is practicable after it is prepared 
and, in any event, not later than 18 months after the end of the period referred to in 
subsection (1). 

Basically, a statutory review of the act is to be done in 10 years and the report is to be delivered to both houses of 
Parliament. This proposition was put forward by the opposition and I have no problem with it at all. I think it is 
probably a good idea to review the legislation in time. Although 10 years seems like a fairly long time before a 
review is done, I think it is appropriate in this case because the fund will have had plenty of time to operate by 
then and it will have built up to a level that we hope it builds up to so we can see how well it is working. I think 
we should give it that amount of time to see how it works before we review it. I am very comfortable about 
moving this new clause and I thank the opposition for suggesting it. 

Hon ROBIN CHAPPLE: The Greens (WA) will support this new clause. I thank Hon Jon Ford for suggesting 
it to the minister. It is a good overview. Review clauses and sunset clauses are always a good way to go. 

Hon Norman Moore: This is not a sunset clause. 

Hon Jon Ford: In the context of our lives it will be! 

New clause put and passed. 
Clause 38 put and passed. 
Title put and passed. 
Bill reported, with an amendment. 
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